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Legal basis 
 
Under Article 258 TFEU “If the Commission considers that a Member State has failed to fulfil an obligation 
under the Treaties, it […] may bring the matter before the Court of Justice of the European Union”. The same 
power is recognized to Member States: Article 259 TFEU states that “A Member State which considers that 
another Member State has failed to fulfil an obligation under the Treaties may bring the matter before the 
Court of Justice of the European Union”. 

Over the last years, attacks against fundamental rights and 
the rule of law in some EU Member States have dramatically 
increased. 
 
Infringement procedures proved to be an essential tool to 
pressure Poland and Hungary to stop targeting judges, 
NGOs, human rights defenders and minorities.  
 
In RECLAIM, we believe it is not only for the European 
Commission to use this instrument. Other Member States 
can as well bring another Member State before the Court of 
Justice (CJEU) or intervene in cases launched by the 
Commission.  

 
 

What is an infringement procedure, and how does 
it work? 
 

 Why are they important, and what can Member 
States do? 

Infringement procedures are the main enforcement 
mechanism at the disposal of the European 
Commission against a Member State which is in 
breach of EU law.  
 
They are a multi-step process:  

1. The Commission identifies possible 
violations of EU law and sends a letter to 
the Member State concerned. 

2. If the Commission is not satisfied wih the 
reply, it may send a formal request  
(“reasoned opinion”) to the Member State 
concerned. 

3. If the Member State fails to inform the 
Commission about the measures taken to 
put a stop to the violation, the Commission 
may decide to refer the case to the Court of 
Justice of the EU (CJEU) and ask for the 
adoption of interim measures. 

4. If the CJEU finds that a country has 
breached EU law, the national authorities 
must take action to comply with the Court 
judgment. 

5. If the country still doesn't comply, the 
Commission may refer the country back to 
the CJEU and propose to impose financial 
penalties. 

 When it comes to the respect of EU fundamental 
values (Article 2 TEU), infringement procedures 
are the main enforcement tool at the disposal of 
EU institutions and other Member States.  
 
Over the last years, the Commission launched 
infringement procedures against Poland for 
violating judicial independence and against 
Hungary for violating freedom of association and 
education.  
 
In some cases, Member States intervened in the 
proceedings to support the Commission. 
However, this is not the only option open to 
Member States.  
 
Member States can themselves launch 
infringement procedures. 
  
Member States should first inform the 
Commission, which has up to three months to 
deliver a reasoned opinion. 
 
All Member States concerned have the right to be 
informed and present their observations on the 
matter before the Commission delivers its 
opinion. 

https://ec.europa.eu/home-affairs/sites/default/files/news/docs/infringements/article_258.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E259
https://ec.europa.eu/info/law/law-making-process/applying-eu-law/infringement-procedure_en#:~:text=Infringement%20procedure%20According%20to%20the%20EU%20treaties%2C%20the,which%20in%20certain%20cases%2C%20can%20impose%20financial%20penalties.
file:///C:/Users/Martina%20Di%20Gaetano/Downloads/Rule_of_Law__European_Commission_launches_infringement_procedure_to_safeguard_the_independence_of_judges_in_Poland%20(1).pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-06/cp200073en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-10/cp200125en.pdf
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Priority case #1 
 
Poland. The creation of “LGBT-
Free” zones is discriminatory 
and violates EU employment 
law 

 Priority case #2 
 
Hungary. The adoption of the 
new anti-NGO law violates 
internal market fundamental 
freedoms and NGOs’ freedom 
of association 

 Priority case #3 
 
Poland. The reform of the 
National Council of the 
Judiciary and the 
Constitutional Tribunal violates 
judicial independence 

 
Poland ranks as the worst 
country for LGTBQI people in 
the EU. In the lead-up to the 
2019 parliamentary elections, 
town councils dominated by 
PiS started establishing so- 
called LGBT-free zones, 
discriminating against LGBTI 
people. To date, over 105 
municipalities and counties, 
covering as much as 30% of the 
country and home to 12 million 
people, including 185,000 
LGBTQI minors, have adopted 
such resolutions.  
 
As argued by LGBTQI NGOs, 
the enforcement of such 
resolutions leads to 
discrimination against LGBTQI 
people and thus breaches 
Directive 2000/78/EC, which 
establishes a general 
framework for equal treatment 
in employment and occupation, 
as well as the Charter of 
Fundamental Rights of the EU. 

  
In May 2021, Orban’s 
government repealed the 2017 
Lex NGO and adopted a new law 
on the transparency of NGOs. In 
June 2020, the CJEU ruled 
against the Transparency Law, 
declaring that it violated CSOs’ 
freedom of establishment and 
association.  
 
The new law provides for 
increased auditing and control 
powers fo the State Audit 
Office, a parliamentary body 
completely controlled by 
Fidesz. By threatening NGOs 
with continuous controls and 
disproptionate sanctions, the 
new law creates a hostile 
environment and generates a 
chilling effect. Hence, it violates 
internal market freedoms and 
freedom of association, 
dscouraging NGOs and CSOs 
from exercising their role as 
democracy watchdogs.  

  
Due to a mix of laws and 
procedural reforms, Poland´s 
Constitutional Tribunal and 
National Council of the 
Judiciary have come under the 
effective control of the ruling 
PiS party. In both cases, the 
Commission failed to bring the 
case before the CJEU.  
 
Six years have passed since the 
reforms of the composition of 
both the Constitutional 
Tribunal and the National 
Council of the Judiciary have 
been adopted. 
 
Since then the Commission 
limited itself to refer the case to 
the Council, proposing the 
adoption of a decision under 
Article 7 TEU determining a 
clear risk of a serious breach of 
the rule of law. 
 
In the meanwhile, the European 
Court of Human Rights ruled on 
the lack of independence of the 
Constitutional Tribunal. 
 

https://www.opensocietyfoundations.org/publications/the-concept-of-chilling-effect
https://www.opensocietyfoundations.org/publications/the-concept-of-chilling-effect
https://www.opensocietyfoundations.org/publications/the-concept-of-chilling-effect
https://www.opensocietyfoundations.org/publications/the-concept-of-chilling-effect
https://www.opensocietyfoundations.org/publications/the-concept-of-chilling-effect
https://ecnl.org/publications/briefer-how-use-eu-law-protect-civic-space
https://ecnl.org/publications/briefer-how-use-eu-law-protect-civic-space
https://poseidon01.ssrn.com/delivery.php?ID=635090098026018008095106098024019113035055008027063057097126083071104123123025122023103053058028021063113098029003125090001118118025036001009120123070077118094075003052071021101126026098070096001124074125107066066074113095109064084073029117104070105&EXT=pdf&INDEX=TRUE
https://poseidon01.ssrn.com/delivery.php?ID=635090098026018008095106098024019113035055008027063057097126083071104123123025122023103053058028021063113098029003125090001118118025036001009120123070077118094075003052071021101126026098070096001124074125107066066074113095109064084073029117104070105&EXT=pdf&INDEX=TRUE
https://poseidon01.ssrn.com/delivery.php?ID=635090098026018008095106098024019113035055008027063057097126083071104123123025122023103053058028021063113098029003125090001118118025036001009120123070077118094075003052071021101126026098070096001124074125107066066074113095109064084073029117104070105&EXT=pdf&INDEX=TRUE
https://poseidon01.ssrn.com/delivery.php?ID=635090098026018008095106098024019113035055008027063057097126083071104123123025122023103053058028021063113098029003125090001118118025036001009120123070077118094075003052071021101126026098070096001124074125107066066074113095109064084073029117104070105&EXT=pdf&INDEX=TRUE
https://www.opensocietyfoundations.org/publications/infringement-proceedings-tool-enforcement-fundamental-rights-european-union
https://www.opensocietyfoundations.org/publications/infringement-proceedings-tool-enforcement-fundamental-rights-european-union
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https://www.opensocietyfoundations.org/publications/infringement-proceedings-tool-enforcement-fundamental-rights-european-union
https://www.ilga-europe.org/sites/default/files/Attachments/ilgaeurope-rainbowindex-2020-interactive.pdf
https://www.ilga-europe.org/sites/default/files/Attachments/ilgaeurope-rainbowindex-2020-interactive.pdf
https://observatoryihr.org/blog/polands-lgbt-free-zones-pose-an-eerie-threat-to-equality-in-europe/
https://docs.google.com/spreadsheets/d/15yrxAGCj9RKop_IBz35OuD5KKylSIHUVnpfJ2b5W8Xg/edit#gid=1811247053
https://docs.google.com/spreadsheets/d/15yrxAGCj9RKop_IBz35OuD5KKylSIHUVnpfJ2b5W8Xg/edit#gid=1811247053
https://ilga-europe.org/resources/news/latest-news/poland-violating-fundamental-rights-eu-citizens-and-blatantly
https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-06/cp200073en.pdf
https://www.hrw.org/news/2021/04/23/hungarys-scrapping-ngo-law-insufficient-protect-civil-society
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https://www.hrw.org/news/2021/04/23/hungarys-scrapping-ngo-law-insufficient-protect-civil-society
https://dailynewshungary.com/over-two-fifths-of-hungarians-say-audit-office-lacks-independence-survey/#:~:text=A%20survey%20commissioned%20by%20the%20opposition%20Hungarian%20Liberal,Sermer%20told%20a%20press%20conference%20on%20Wednesday%20that
https://dailynewshungary.com/over-two-fifths-of-hungarians-say-audit-office-lacks-independence-survey/#:~:text=A%20survey%20commissioned%20by%20the%20opposition%20Hungarian%20Liberal,Sermer%20told%20a%20press%20conference%20on%20Wednesday%20that
https://www.opensocietyfoundations.org/publications/the-concept-of-chilling-effect
https://www.opensocietyfoundations.org/publications/the-concept-of-chilling-effect
https://www.opensocietyfoundations.org/publications/the-concept-of-chilling-effect
https://www.politico.eu/article/law-vs-justice-poland-constitution-judges/
https://data.consilium.europa.eu/doc/document/ST-12034-2018-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-12034-2018-INIT/en/pdf
https://ec.europa.eu/commission/presscorner/detail/en/ip_17_5367
https://notesfrompoland.com/2021/05/07/polands-constitutional-court-not-a-tribunal-established-by-law-rules-echr/
https://notesfrompoland.com/2021/05/07/polands-constitutional-court-not-a-tribunal-established-by-law-rules-echr/

